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Private Prosecutions Factsheet

Introduction

This factsheet has been produced to provide a useful
introduction to using private prosecutions as a tool to
pursue justice where a business has been negatively

impacted by fraud.

What is a private
prosecution?

A private prosecution is a criminal prosecution initiated
by a private individual or entity rather than a public
prosecuting authority (e.g., the CPS) or law enforcement
authority (e.g., the Police).

The right to bring private prosecutions in England
& Wales is preserved by Section 6(1) of the
Prosecution of Offences Act 1985.

A private prosecution is NOT a civil action but a criminal
prosecution brought through the criminal courts.

These offer an important remedy for those who seek
justice against criminal conduct that has affected them
or their business in a time when law enforcement
resources are stretched.

Who can bring a
private prosecution?

Any person holds the right to initiate a private
prosecution. These are usually initiated by individuals,
companies, charities or corporate entities who believe
they have been the victim of criminal behaviour.

Litigation in private prosecutions should be conducted by
recognised legal professionals on behalf of the private
prosecutor. These are usually legal firms who specialise
in this area of the law and funded by the individual or
entity initiating the prosecution.

Why bring a private
prosecution?

State authority resources are stretched leading to
many crimes evading investigation or prosecution.

A lack of expertise within the Police Service or CPS has
also resulted in some more complex crimes not being
adequately addressed.

In instances where State authorities have neither the
resource, expertise or will to act, a private prosecution
serves as an integral alternative for victims of crime to
pursue justice themselves through the criminal courts.
Depending on the case, it is possible for a private
prosecutor to obtain a restraint order to prevent
dissipation of assets. If a conviction is secured, the
private prosecutor can also commence confiscation
proceedings under the Proceeds of Crime Act 2002, and/
or obtain a compensation order for any loss suffered.

How to initiate a
private prosecution?

If you are considering initiating a Private Prosecution
against a private individual or entity, obtain legal advice
from a recognised firm to determine if there is sufficient
evidence to proceed. If there is not, the law firm may
have in-house investigators who can conduct additional
investigations to obtain further evidence or may instruct
external investigators.

Please note that though there is no requirement for

a Private Prosecution to satisfy the Code for Crown
Prosecutor’s ‘Full Code Test’ (that is, have sufficient
evidence to provide a realistic prospect of conviction
and that the prosecution is in the public interest),

it is advisable the Full Code Test is applied before
commencing proceedings. If the Full Code Test is not
met, there’s a risk the case may later be taken over and
stopped by the CPS.

To begin the Private Prosecution, an application is made
for the issuing of a summons at the Magistrates court.
This is known as ‘laying an information’. The application
should contain a summary of the matter and details of
the alleged offences.

If the application is granted, the individual or entity
initiating the prosecution is termed the Prosecutor and
the case proceeds through the criminal courts in the
usual manner. A private prosecutor has an obligation to
act as a minister of justice in the same way that a public
prosecuting authority (e.g., the CPS) must act.

Private prosecutions may be referred to the CPS to
assume or stop the prosecution where it does not meet
the Full Code Test.
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Private Prosecutions
and Civil Proceedings

It is possible to bring a Private Prosecution in parallel with
civil proceedings. It is important to note, however, that the
private prosecution is not initiated to apply pressure to a
defendant or as leverage to force a settlement in the civil
proceedings.

Recovering Costs

Section 17 of the Prosecution of Offences Act 1985
allows for a private prosecutor to apply for the
reasonable costs of the prosecution from central funds
(government funds). In the event a defendant has been
acquitted, costs can be recovered providing the case has
been initiated and conducted properly.

Prior to initiating a prosecution, it is crucial that the
matter is first reported to the public authorities to give
the State opportunity to bring the case themselves. When
applying for costs, the court will want to be informed of
the efforts made to engage public authorities prior to
bringing the private prosecution.



