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Failure To Prevent Fraud Offence

What is the ‘failure to prevent fraud' offence?

These terms will usually be clear. More unusual circumstances may be subject to legal argument when the
offence is prosecuted in the future.

What is a fraud offence?

A fraud offence is an act which constitutes an offence listed in Schedule 13 to the ECCTA 2023, which includes
an offence under section 1 (fraud), section 9 (participating in a fraudulent business) or section 11 (obtaining
services dishonestly) of the Fraud Act 2006, cheating the public revenue, an offence under section 17 (false
accounting) or section 19 (false statements by company directors) of the Theft Act 1968, and an offence under
section 993 of the Companies Act 2006 (fraudulent trading).

What is an employee or agent?

Any employee is an individual with a contract of employment with a large organisation. An agent is an individual
or entity contracted to provide services for the large organisation. These terms will usually be clear. More
unusual circumstances may be subject to legal argument when the offence is prosecuted in the future.

What does “for the organisations’ benefit” mean?

The fraud or intended fraud by an employee or agent must be of benefit to the organisation. The benefit does
not have to be financial.

The organisation is not guilty of an offence if it was a victim or intended victim of the fraud offence (section
199(3), ECCTA 2023). The term “victim” applies if the loss caused or intended to be caused by the fraud would
be borne by the relevant body, or the fraud was committed with intent to harm the relevant body.

An organisation would not be a victim because it suffered indirect harm as a result of the fraud by an
associated person (for instance, because revelation of the fraud damaged the relevant body’s reputation).

Which organisations does it apply to?

The offence only applies to large organisations, defined as those meeting at least two of the following criteria:

More than 250 employees.
Annual turnover exceeding £36 million.
Balance sheet total exceeding £18 million.

Organisations that do not meet the above definition cannot be prosecuted for the offence of failure to prevent
fraud.

What penalties can organisations face?

If convicted, an organisation can face an unlimited fine.

An organisation that commits the failure to prevent fraud offence may be able to persuade the Prosecution to
enter into a deferred prosecution agreement (DPA), an agreement where the organisation agrees to comply
with measures such as paying a sum of money, the prosecution costs, to take remedial action to prevent future
re-occurance and to put a monitor in place. A DPA should not be seen as a soft option: one recent agreement
required a company to pay a financial settlement in excess of £1 billion.
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What defences are available?

Organisations can defend themselves by demonstrating they had reasonable fraud prevention procedures in
place, or that it was not reasonable in the circumstances to expect such procedures.

What should large organisations do to demonstrate
reasonable prevention procedures?

The Home Office has published guidance to organisations on the failure to prevent fraud offence which sets
out procedures that relevant bodies can put in place to prevent persons associated with them from committing
fraud offences. The framework requires organisations to cover the following six principles:

Top level commitment.

Risk assessment.

Proportionate risk-based prevention procedures.
Due diligence.

Communication (including training).

Monitoring and review.

The guidance is principles based, rather than rules based, and consequently an organisation seeking to comply
cannot follow a simple precedent. It must implement policies and strategies to combat the risk of fraud, based
on its own particular circumstances, including industry, geographical operation, risk appetite and other factors.
Where the organisation seeks to rely on the defence, the onus remains on it to prove to the court that it had

reasonable prevention procedures in place (or that it was unreasonable to expect it to have such procedures),
taking into account the circumstances and facts. The standard of proof is the balance of probabilities.

Should smaller organisations also adopt such
procedures?

Organisations that do not meet the above definition cannot be prosecuted for the offence of failure to prevent
fraud. However there may be sound practical reasons for adopting such procedures, such as wanting to enter
into a joint venture with a large organisation.

When does the new offence come into force?

1 September 2025.
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Who will investigate and prosecute the new
offence?

Both the Serious Fraud Office (SFO) and Crown Prosecution Service (CPS) have made it clear that they will be
actively pursuing fraud with the new offence.

Hannah von Dadelszen, Chief Crown Prosecutor leading on economic crime for the CPS, said: “The new
‘failure to prevent fraud’ offence represents a major step forward in tackling corporate crime, removing
barriers that have made it harder to hold companies to account, and our updated guidance equips
prosecutors to make full use of these changes. Large companies, charities and other organisations
need to act now to make sure they have proper fraud prevention systems in place.”

(CPS press release, 18 August 2025).

Nick Ephgrave, Director of the Serious Fraud Office said: “Now is the time to take action. Corporations must
get their house in order or be ready to face investigation.”



